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Tar peculiar importance which the 
office of the President of the Senate has 
at this time has suggested the question 
he 
He has al 
ways been elected from the members of 
the Senate, but 


might become very desirable that thy 


whether this officer can chosen 


from the country at large. 


for several reasons it 


choice should not be thus limited 


This is absolutely so when he stands | 


next in order of suecession to the Pres 
of the United States, and is 


with a view 


ident 
his being his 


And 


of view the possible suecession, there 


chosen to 


possible suecessor. leaving ont 
is a practical advantage im choosing a 
president of the Senate from outside 
of that body, when it is necessary that 
he should leave his place on the floor 
and take the chair of the presiding offi 
The 
pointed by the constitution to preside 


cer. Vice-President, who is ap 
over the Senate, is not a member of it 
and the constitution does not expressly 
say that the Senate shall elect a presi- 
dent from among its own members 
The constitutions of New York and Vir 
the 


States was 


ginia, existing when constitution 


of the United 
provide in EXPLess words that the Sen 


maindle, chia 


| 
ators should elect one of their own 


41 


members to the office of president of 
the Senate, and the omission of these 
words in the constitution of the United 
States may have been made intention- 
On the other hand, it is signifi- 
threat 
vides expressly that the Vice-President 
shall the Senate 


unless equal division, 


rully. 


cant while the constitution pro- 


not have a vote in 


there be an 
no such provision is made in regard to 
the president pro te Mpore. There is 
certainly no reason in the nature of the 
office, why the president should be one 
of 


for the purpose of making laws, for 


the members ¢hosen by the states 
his duty is merely that of « moderator, 
unless the votes are evenly divided, 
the 


why it might be desirable 


ind there are reasons we have 
sugested 
that he shonid be chosen from without. 
We merely suggest this subject for 
discussion. 


Mississippi Vatley R. R. Co.v, Chi- 
de., Rh. LR. Co., Miss. Supreme 

April, 1881, is in accordance 
with Stewart & Atwater v. Central R. 
R. Co. of N JL, decided by the N. J. 


Supreme Court,dane Perm IS77,and not 


COO, 


Court, 


reported. Lt is held that a mortgage 


given by a railroad company upon * all 
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all its present real and personal estate 
and franchises now owned or hereafter 
to be 


reservation 


acquired without exception or 
included only such after 
acquired property as was appurtenant 
to and necessary for the operation of 
the A lots 
and hundred farming 
the 


the mortgage and not used in connec 


road, hotel, vaeant town 


of 


company 


three 


acres 
land acquired by afte) 
tion with the road, were held not to be 
ineluded. 


Tue consolidation of railroad corpo 


rations created by the laws of two 
states has given rise to some diffientt 
questions It has not been CAS) to de 


termine how far the separate Character 


of the two corporations 1s retained, and 
how far two bodies crented and exist 
ing’ by virtue of the laws of two inde 
united 


pendent states ean be Into one 


body even by the joint aetion of both. 


[It was decided bry Nelson J. in 
Nashua and Lowell R. RP. Co. vy. Bos 
ton and Lowell RR. R. Uo. U.S. Cn 
enit Court, Dist. Mas (ug. 27, 1881, 


5 Fed Re p- 15, Ciniet such it corporn 
tion, although cons lidated by law in 
both states, has not lost its separate 


eltize nship in each so as to be precinde | 
from bringing a snit in a federal court 
against a corporation ¢ xisting solely hy 
the Jaws of one of the two states, pro 

d 
ts corporate existence to be derived 
the A different con 
elusion had been reached in Johnson v 
P. W. and B. R. R. Co., briefly reported 
in 1 Am 457, 


1On 


vided the plaintiff stinetly F 


alle 


from other state. 


Law Rev. and this decis 


was overruled. 


In Lnited State. Vinson, US. 
Dist. Court, EK. D. Michigan, & Bead 
Rep 507, 1 was held) that employers 
who buy tobacco and deal it out toi 
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its property and franchises, including 





| their servants at cost, charging them 
with its cash cost when thus delivered, 


fare subject to the special tax imposed 


by Seetion 3,244 of the Revised 
Statutes of the United States, upon 


it 


offer for sale manufactured tobacco.” 


those * whose business is to sell or 


In Cle y Cayuga hake Rh. Co. 
-U.S. Cirenit Court N. D. New York, 
S Bed. Rep. 534, 1t was held that an 


instrament in the form of a promissory 


note executed by a corporation with its 


corporate seal, is not “a promissory 
note, negotiable Ih the Jaw merehant.” 
and that the assignee of sueh an in 
strument eannot bring » suit in” the 
federal court on the ground of eitizen 
ship. An assignee of such a paper is 
not within the exeeption of the aet of 
March 3, 1878, 18 U.S. St. at Large 
LTO 

Tue question whether a bank check 


operites as an equitable assignment, 


last p. 291, 


nomi iD National 


discussed in ow number, 


Wewed 


Coates, and other enses neonimest 


ran) 
‘ 


is considered 
Bank v 


the ( 


Sime defendant, in the . if 
Court, W. D> Missouri, } 
Red. KR 540. Miller, D. 


uf 
the giving of a check is an equitable 


>. incult 
ns 


J., holds 


reported 


}?. 
i 


issignment, and that the cheek holder 
is entitled to preference out of the funds 
the eheck was 


| 


Ss 


in the bank on which 


drawn, even after the fune have been 


tnrned over to the assignee in insol 


veney of the drawer. This, as we said 


last month, is against the weight of 
authority, alfhough it is in accordance 
with the decision of Love and Me 
Crary, JJ., in the same cirenit in Ger 
man Savines Bank v. Adae, 7 Fed. 
Rep. LO7 

In Dlline: Omen are permitted LO 
practices Jaw and now it is) held) in 
Schuchardt vo The People, Supreme 

















Court, June 21,1881, that they may fill! 
the ancient and honorable office of Mas- 
We do not rend tht 


the name is modificd to answer to the 


ter in Chancery. 


seX. 


‘lawyers, if certainly does 


of 


mind in regard to the two actions for 


There is a good deal of confusion 
malicious prosecution and false imipris 
The distinetion was empha 
Townsend, N.Y. 
6, 1881, 12 N. Y. 
Weekly Digest 511, in which both ae 
tions united 1 complaint. 
The held that it to 


refuse to compel the plaintiff to elect 


onment. 
sized in) Ne hy neahl - 
Common Pleas, June 
in 


Were Hi¢ 


court wis error 


under which he would proceed. They 
fir 


Imprisonment and maheious prosecu 


said: “The complaint was for Ise 


tion, which is uniting two eanscs of 


action that are meonsistent with each 


other, for if the arrest was without 
lawful authority it was not a case of 
malelous prosecution, and if under 


false lim- 


lawful this 


prisonment, the laprisonment 


Process re was no 


ben 


(Fy 
ip 


by Jawfal authority. Kaeh cause of 


action is distinct from the other. ° 


Tuere are entirely too many oaths 
required to be taken by attorneys in 
the There ¢ 


many eases in which a certificate as an 


routine of ‘practice. ur 
attorney is all thet should be required. 
This frequent taking of oaths is by no | 
means edifying and leads to irrever 
enee, but if oaths are to be taken they | 
ought to be administered properly anal 


taken actually and not constructively. | 
| 


[tis by no means uncommon for one 
lawyer who administers an oath to an- | 
other to omit the solemnity and to a 


the other's word that he swears to the | 


paper he has signed. One tacitly | 
agrees to consider himself sworn, andl | 
the other certifies that the 
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has been acdiministered, and thereupon | wrong in telling the jury that if the 
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the former is supposed to be estopped 
to deny that he has taken the oath. 
This agreement, however, may not al- 
ways stand the test of a prosecution 
for perjury. However it may be with 

not with 
decided 


who 


A 
York 


been 


been in 


the 


consider 


others. has 
New 
had 


sworn 


Cuse 
which 
to 


had assented 


in person 


asked himself 
anc at the time, 
declined to be bound by it when he 
was indicted for perjury upon the as- 
sumed affidavit, and the court sustain- 
ed him. The case is O Reilly v. The 
People of New York, decided by the 
Court of Appeals Oct. 4, 1881. The 
evidence for the prisoner tended to 
prove that the prisoner, who was about 
to present a claim against the County 
of Albany, the of 


SUpervisors county, or- 


before board 
of that 


der to comply with the requirement 


in 


of a statute in regard to the presenta- 
tion of such claims, prepared and sign- 
ed an affidavit which he presented to a 
notary, who, without personally admin- 
istering an oath, signed his name to the 
jurat and handed the paper back to 
the witness, who used it to verify his 
claim. The trial court told the jury 
that if the prisoner meant to swear to 
the affidavit this was perjury, if the 
affidavit was false. The jury found a 
verdict of guilty, 

The statute of New York provides 
that a person sworn by any of the 


ec 


forms prescribed or in any form 


authorized by law,” shall be deemed 


ito have been lawfully sworn; and the 


eourts have held that any form adopt- 
ed if not objected to by the ufliant is 
deemed to have received his assent and 
renders him liable to the consequences 
Cook, 8 N. Y. 


But the Court of Appeals in the 


of perjury. People Vv 


S4. 


oath | present case held that the judge was 
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prisoner meant to swear he might be 


found guilty of perjury. They said: 
* A large liberty is 
of the oath. but 
Something 


sent to distingnish between 


given to the form 


remains 
pre 
outh 


There must be 


some form 


essential. must be 
an 
and a bare assertion. 
some form in the presence of an offi 
cer; an uneqnivocal and present act 
by which the «ffiant consciously takes 
upon himself the obli@ation of an oath. 
The delivery in this case of a signed 
affidavit to the 


act, and was not made so Iny the inten- 


officer was not such an 


tion of one party or the supposition of 
the other.’ 
followed the ruling in Case v. People, 
76 N. Y. 242. 

These decisions are plainly right, al- 
the 


dese} V dl 


In this decision the eourt 


though they may have allowed 
of 
punishment, for if perjury is the taking 
thet oath 
must first be taken, and it is important 
that office: for the 


ment in administering oaths should ad 


escape persons who well 


of a false oath it clear an 


who act goverh- 


minister them actually and with due 
reverence 

Viinnesota Su 
July 29, 1881. is entire ly 


Wilson V Herbert, 12 


It Was ah action brought 


Flin 77 h6UWV 


sur, 


Vesse wer, 
preme C 
in accord with 
Vroom, 454 
marred woman for Wiles, 
hae r to 
The 


plaintiff testified that she was engaged 


against a 
by a seamstress employed by 


work on her children’s clothes. 


by the defendant to sew at her resi 


lived with her hus 


ildven, that 


there and sewed for twenty-four days 


dence where she 


band and their e| she went 


upon clothing for the children; that 
she knew at the time of the employ- 
ment that the defendant was a married 
that the 

iis the 


did 


agreed 
of 


her 


WOMAD : defendant 


with her to amount hen 


wages, but not mention hus- 
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band or say who would pay her; that 
while she was at work in the house the 
defendant told her that she had prop- 
erty of her own and that her husband 
had property, and that she was guing 
to 
did, she would pay her, and that two 


sell some land and that when she 


months after the work was done she 
It 


was held that the presumption is that 


paid her fonr dollars on aceount 


a wife dealing in regard to household 
matters is acting as the agent of her 
behalf. 


She cannot be charged unless it clearly 


husband, and not in her own 
appears that she assumed the respon- 
sibility herself, and it was held that in 
this ease the evidence was not enough 
to overcome the ordinary presumption. 
The form of the Governor's procla- 
mation in regard to the day of the 
President’s funeral gave rise to some 
the 


banks were at liberty to suspend busi- 


question as to whether or not 
ness on that day. The Governor did 
not the of the statute of 
Mareh 27, 1874, Rev. p. 899, and ap- 


use words 


point the day, “a day of solemn fast, ” 


and the banks thought it best not to 
The 
doubt intentionally avoided the use of 
the words of the act of 1874, because 


lose their doors. Governor no 


there is some question whether it has 
not been repealed by the act of April 4, 
1876, Rev. p. 481. The of 1874 


provides that with “respect to the pres- 


act 


entation protest, and notice of dishonor 
of 


notes, 


bills of exchange and promissory 

the shall 
legal holidays, viz : Day, 
the Ist of January, 22d of February, 
tih day of July, and any day appointed 
by the Governor of this state for a day 


days be 


following 


Christmas 


of solemn fast or for a day of thanks- 
The act of 1876 is an aet in 


Piving. 


relation to legal holidays and says : 


“Lhe Ist day of January, 22d of Feb- 
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30th of May, 4th of 


Thanksgiving Day, 25th of December, 


ruary, July, 


and days upon which any general elec- 


tion shall be held for members of As 
sembly, im each year, shall be legal 


holidays.” The provisions of these 


two acts are inconsistent with each 


other, Both name some of the same 
days and the first provides that bills 


fall 


legal holidays, shail be payable on the 


and notes, which due on sach 
day next preceding, and may be noted 
and protested on that day, and that 
notice of dishonor may be given the 
day after, and no exception is made in 
case the holiday falls on Monday, but 
the second act provides that if the 
the 


shall be payable on Tuesday and that 


holiday falls on Monday, notes 


notice of dishonor may be given on 
It 


these acts should 


Wednesday. is important 


be remodeled 
made clear and consistent. 

THe suggestion is made in the article 
on * The Sources of New Jersey Law” 
printed below, that the act of Mar. 
26, 1852, relating to elections, may be 
unconstitutional in providing for the 
election of members of Assembly by 
the voters of separate districts, instead 
of by the voters of the county at iarge. 


Tue charge of Judge Depue in State 
v. Martin, reported in this number, is 
an important contribution to the dis- 
of the of 
which has beeome so general in view 


It 


cussion defence Insanity, 


of the ease of Charles J. Guiteau. 


will be observed that the Judge declares | 


the 
proof to be that the burden of proof is 
upon the prisoner, that he must prove 
affirmatively the facts upon which his 
excuse rests, and that the legal pre 
sumption of sanity must be overcome 


by a clear preponderance of evidence. 


that | 


and | 


rule in regard to the burden of 
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in this State 


and in many others, and also in the 


!'This rule is well settled 


federal courts and in England, but in 
several of our states the courts hold 
‘that the prosecution must establish the 
fact that the prisoner was sane when 
did the 


essential to criminal intent, and they 


he deed, because sanity is 


hold therefore that if the jury has a 
of 


he must be aeqnitted. 


doubt the prisoner’s 
The 
question is discussed and the authori- 
to 


“Insanity as a Defence ” 


‘reasonable 


sanity 


ties are referred in an article on 
by Edward 
B. Hill, in a pamphlet ealled Points of 
Law suggested by Guitean’s case, pub- 
lished as an advance budget to the 
American Law Review for November. 
SOURCES OF NEW JERSEY LAW. 


NO. V. 

In the previous papers on this sub- 
ject attention was paid to the sourees 
from which all our laws are derived 
aud which give them their sanetion, 
| whether they are the English common 
‘law and statutes, the ecrants of the 
(Crown, the commissions to the early 
vovernors, the ordinances of those gov- 
ernors, the provincial statute, or the 


the State 
and 


|constitution and statutes of 
the United States, 


considered also the 


hand of we 
extent 
of 
Passing then in natural 
by to 


those absolute rights of persons that 


have 


and = territorial our 
State. 


order 


jurisdiction 
the 
adopted Blackstone 


‘make the citizen a freeman, we have 
seen how thoroughly the old) guaran- 
tees have been preserved and enlarged 
in Our constitution and statutes. 

It would seem next in order to fol- 
low the same natural scheme and eon- 
sider the government of the state, and, 
law making 


legislature, or 


Some sort of legislature was 


first, its 





power. 
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established here almost at the time 
the settlement of the province, although 
differ 


greatly from those of the first assem- 


its present form and powers 


blies. By the first grant of the prov- 


ince to James he could govern as he 


pleas: d, having full power to institute 
forms of government and magistracies, 


(Grants and Concessions, page 5.) This 


power was at first assumed to have! 


been transferred with the land to Berk 
eley and Carteret under the general 
phrase ‘and also all royalties apper- 
taining in as full a manner as the same 
were granted to the Dake of York, (ib. 
p. 10, June 24, 1664.) the 


cessions of Berkeley and Carteret they 


By COon- 
agreed that the Governor appointed by 
to 


twelve councillors with whom he should 


them should nominate from six 
govern, (ib. p. 12) and that all English 
subjects might become freemen, and as 
such ander the governor's writ choose 
deputies who should join with the gov- 
ernor and council in making luws for 
the welfare of the Provinee (ib. 13 and 
15) which laws however were subject 
to expire in a year unless confirmed by 
the Proprietors. 


of 
Kust und We st Jersey ended the legis- 


The division the province into 
lature and introduced forms of govern 
ment curiously devised, as &@ Compro 
mise between the notions of representa- 
that 


and 


tive government every settler 


brought here the religious or 


other theories aud Cann self interest 
of the proprietors of that time. 

By the constitutions of Kast Jersey 
the government was to be in a great 
council of the twenty-four proprietors 
and one bundred and forty-four others 
to be elected by inhabitants im pos- 
session of fifty acres and cultivating 
ten, and in order to prevent bribery the 
election was to be conducted by lot in 


the following manner: Out of a box 


of 
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containing the names of qualified free- 
holders, a boy of under ten years was 
ito draw fifty names from the first twen- 
ty-five, of whom the second twenty-five 
should nominate twelve or eight, after 
having first taken an oath not to * name 
any known to them to be guilty for the 


time or to have been guilty for a year 


| before of adultery, whoredom, drunk- 


enness, or any such immorality, or who 
is insolvent or a fool; and then out of 
the twelve or eight thus nominated 
three or two shall be taken by the bal 
lot as aforesaid.” The croakers of the 
| present day, however, may be convine- 
ed by this original scheme that neither 
bribery, corruption, disreputable and 
stupid = politicians, nor — impossible 
schemes of government were unknown 
in those davs. (Grants and Conecs 
sions, p. 155.)- Laws were to be passed 


of the 


proprietors concurring, and to prevent 


by «a two thirds vote, twelve 
a multiplicity of statutes no act was to 
be in force over fifty years (ib. p- 165.) 
But perhaps the strongest provision in 


this the 


strange constitution was 
seventh (p. 157) in which, after reciting 
the power granted to provide arms and 
forts and make war, that some of the 
proprietors thought it wrong to do so, 
While others thought it their duty to 
defend 


with arms, and that each had resolved 


themselves and their families 
jnot to foree the other against their 
conscience, the section gravely enacted 
that there should be a committee eom- 
| posed of those who thought it right to 
bear arms, Who should have charge of 
such matters ; and, to prevent obstrue- 
tion, the proprietors should only vote 
on two questions : first, whether “ to 
speak after the manner of men and ab- 
stractly from a man’s persuasion in 
matters of religion,” it was convenient 
to build “to 


| speak as men; and second, whether 


forts, ete., and where, 
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“to spernk as men,” ete, 
lic danger required putting the prov 
ince in a position of defence, and that 
all details and acts should be left to the 
but that the Quakers should | 
bear their proportion of the tax and 
of the 


should not avoid any act. 


committee, 


the want signature | 


In brief, this | 
Quakers 
to employ the others to fight for them 


that 
‘Thou canst not say [ did it.” 


governor's 
elaborate scheme enabled the 


in such manner they eould say, 


Jer 


sey seems to have been more theoretical 


The whole constitution of Kast 
than practical, especially as at the same 
p. July, 1683) the pro 
prietors quashed all the of the! 


previous assembly, stating that, though | 


time (ib. 177, 


laws 
they saw little to oppose in them, they | 
had sent ina frame of government, and | 
as to transient laws “ we judge there is | 
no need of multiplying them so that it 
is most proper and safe that the eom 


mon law of England serve 
lot 
been practised. | 


the O {| 


The special mode of 
to 


recognized 


election by 


seemed not have 


Klection 1s i) law 
1698, p- 


bly, who, with the Governor and Coun 


” 


(ib 369,) of a General Assem 


ceil, should make laws and appoint all 
courts except those then in beme. 

In West 
somewhat One 


made and a repre- 


different. hundred 


districts were to be 


ballot 


assembly 


sentative chosen in eaeh 


(ib. )- 104. ) The 


| 
thus formed was to make laws, opening | 
| 


i 
| 
| 
| 
Jersey the government was ! 


hy 
voneral 
their doors after the debate and during 
the vote. But this theoretical govern 
ment, likewise proved impracticable and 
1681, (ib. p. 423) 

a short plan of government was adopted 
by the 


eeneral free 


in the following yea 


legislature for a yerurly | 


assembly elected by all the | 


the 


here 


who with (hovernor 
should that 


(seemingly 55 in 


free people, 
n 


ps 


and Couneil make laws, 





smaller number, 


as before, pub- |! 
‘should be a quorum. 


tive government. 


— 


hol lers 
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581,) should be elected of whom 24 
In this assem- 
bly, in 1683, the Governor and Conneil 
had the preparation of bills (p. 466,) 
the 
one with the Assembly ” 
the 

These curious efforts at new models 
of Kast and West Jer- 


sey, monsters begotten by proprietors 


and GCouneil “to sit 
(p. 474,) and 


Governor to have a double vote 


Governor 


evovernment in 


who never saw the people they wished 


to govern, are chiefly important as 


showing how attached the people of 
ithis state were to English representa- 


The whole proprie- 
It 
of 


but the wish of the 


tory government fell into disorder 
was not only the recommendation 
the board of trade, 
people that the Crown should consti 
tute a governor by commission with 
“such powers as might be necessary to 


of 


Couneil 


establish a regular constitution 


Government by aw Governor, 


and General Assembly with other 


and military officers.” There- 


apon the commission to Lord Corn. 


bury was issued with fall instructions 


as to the government he was to organ- 


direet sueeession is 
enjoy 


legislature was 


IZ, ana whieh in 
the of that 


By his commission 


we 
the 
the eouneil of the 


parent to-day. 
o consist of himself; 
to 
nen appointed by the Crown, (tb.p 649) 
of the Free- 

by the 
and that 
and consent of the 
the 
part of them respectively, should have 
to 


within three months, the laws were sent 


province consist of at least seven 


ind a * general assembly 
and Planters elected 
major part of the freeholders ” 
he with the advice 
ecounell and or 


assembly, major 


power make laws, provided that, 
to Haglant for the King’s approval or 
disallowanee to whieh all our colonial 
()). 


absolute veto of 


statutes were subject. 650,) as well 


as to the the Gover- 


bor. 
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The ealling together of the assembly | Revolution: but assemblies were called 


was at first at the discretion of the 
Governor and Council. The manner in 


which they should be elected, the dis- 


tricts and places having representa- | 
| New Jersey, left the Statein 1776, there 


tives, and 
voters, seem to have been regarded as 
matters of royal prerogative, with 
which the legislature was allowed to 
have no concern. The first act regard- 
ing elections was promptly disallowed, 
1709 we find 


that representatives were elected on 


(see Allinson 5) but in 


county tickets by freeholders holding | 


one hundred aeres, or worth £50, and 
that no person was eligible unless he 
held a thousand or was worth 
£500. Perth Amboy, Burlington and 


Salem were the only boroughs, and each 


acres 


had two representatives, as well as the 
counties of Bergen, Essex, Middlesex, 
Somerset andMonmouth in the eastern 
division, and Barlington, Gloneester, 
Salem and Cape May in the western. 
Candidates must have resided and held 


land in the division from which they 
were elected (1709, Allinson, p. 10). 
In 1725 a more careful election act pro 
vided for proper notice to be given by 
the sheriff (then an appoimted office ), 
of all elections, for clerks of the poil 
to keep a careful poll list, for an oath 
to guard against frandulent muattiplica- 
tion of freeholds, for a fine on any 
person making a false return to a writ 
of election. Italso contained stringent 
rules against bribery and intimidation 
(Aliinson, p. 70, ) which remain law to 
25,30.) In 1730 
legislators were disabled from accepting 
any office, ( Allinson 83,) and in 1768 it 
was enacted (1b. 506) that no assembly 


With 


repre 


day (Rev. Elections, ¢ 


Khould sit over seven years. 


these exceptions, und that the 


Sentatives were given to new 


organized, no changes were 


even the qualification of 


COURELLES | 


made in | 


together by writs of election, issued by 
the governor as he saw fit from time to 
time. 

When William Franklin, governor of 


was no legislature able to pass a law, 


‘and no person to eall one together. 


The 


council were principally — tories. 
The assembly therefore had to actalone 
and our constitution was adopted by 
the 


congress 


representatives of the State “in 
assembled,” providing that 
the government be vested ir a gover- 
nor, legislative counce:) and general as- 


sembly, (Const. 1776, ¢ 1) chosen an- 
nually, (ib. IIL) each county choosing 
one member to the council and three 
to the assembly: eounecilmen to be in- 
habitants and freeholders in the county, 
£1000 ;: 


worth 


and assembly- 
£500 
worth 


worth at least 
men, inhabitants and 


cleeted by £50. 
The council and assembly in joint meet- 


inhabitants 
ing to choose the governor. This was 
uur form of government until the con- 
1844. 


required some sort of 


stitution of 

Obviously it 
system at elections, and officers to con 
duct them. How the first election was 
managed does not appear, but in June 
L 177 7.and subsequently. (Wilson,Chap. 
XXX, CXXI, CLXIV, CLXXVIII) 
various acts were passed providing 
simple but fairly effective schemes. The 
inhebitants, when met for election on 
the day appointed in the constitution, 
chose three persons judges of election 
to preside thereat, while the senior 
commissioner of tax appeals from each 
The 


judgesand inspectors appointed clerks ; 


township served as inspectors. 


nominations were then made by voters, 
the names were posted at the door of 
the 


tes were ly ballot in Bergen, 


the poll room, and election was 


hela. Vi 


the simple system of election until the | Somerset, Burlington, Salem, Hunter. 
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don and ¢ ster: and ofew voce in| one year resident in the state and five 


the rest of es , Hive pride ( months in the county, beeame entitled 
livered to the person elected bi iii-ito vote, (artiele IL.) The legistative 
‘yf eleetion, vested. i a schate and ren 


his Send of in to} ;. one from 


( Wilson, 105-113 ) the ililie Was ounty, wre elect { tor three years, 


raised mssemibly i Composed of members 
Moneys ally eleeted 1) tie local voters of 
back i scounties, and apportioned among 
or not -counties according to their popula 
wits fou by the last United States census, 
eumbrous, V.) Phe governor is eleeted 
tion wits by a popular plurality; a tie being de 


by the judge | cided by the Jegisiature im joint meet 


: ; 
sheriff, ory S mbsence, 


of common pleas at the court by . ine. His power of veto was at the 


and the imspeetors to be there e¢} sume time so reduced that a majority 


by the election meeting, one from both Houses can pass any bill over 
township 
The 


reniuunec 


Revised Statutes (409) the 
eonduet of the eleetion itself was not 
materially altered, but after the eleetion 


1) 


see saads 
refurns, instead of beine sent to 

aniy clerk, are ordered to be 

(1797. DIY iolls were opener ven fo one of the judges of election 
each tov township, who, with his fellows 
tions | townships, constitute the 
county canvassers, who cer 
nts of the vesualté of the 
to the connty clerk and the 

it state, (ib. $68, 

the « munity 


Merson 


office 


. | ’ 
ballots returns filed 


f state come before 

lof state canvassers,composed 

» governor and at least four of the 
maimed by him, whose decision 

and statement of the result of the elee 
mis filed with the secretary of state 
wk a copy sent to the Senate and 
House as prema face evidence of the 
ieht of the members elect to take their 
Sinee the year 1852 > members 

embiv have been eleeted by 

under the jaw of that year 

It is, 


oe 
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sort of election complies with the word- power gained by the greater coun 


ing of the constitution that members of ties in the leeisinture in an eleetion, 


assembly shall be elected by * eoneral ticket, was a compensation 


voters of the counts It is no sy ft them for beimne outvoted im the 
to maintain that a member of assem! Pern by the sparsely settled distriets 
is elected by the voters of the county, ,'That compensati no longer exists 
when he is really lected by } il IS ; } st men with a 
of a little district, but it: i}: les- county re ation are welcomed on a 
tionable that the change wa Wis rey L tick tISé y add strength 
The reapportionme nt ol} iis tins to it. whi heey ive no chance 
been a ceaseless bor eont In the po ‘sofa small distriet. Still 
It is corruptin he peo) mT i roatter bins ne been settled by 


to parties to muke 2 i Practice aus a ¢ msbibubionial (jues- 


an element of 1 2) j ‘—r lon | 7un { be ised now P 


S. CIRC] 


NATIONAL BANK 
FRAUD--STATUT 


TION—PUNCTUA’' 


This was am 
dietment found 
as President. of ti 
of Hacke nis ick, I 
the Revised Statut 
ehareves that the 4 


zle, abstract and 


iti Lith 
mt ooh 


cept that species the sit | tion ect hall be deemed wuilty of a 
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misdemeanor, and shidl be imprisoned not k 


thitm five years nor more thiun ter 


Mr Soseph DD). AY 


COHETU 


Mi Ki NN 


f thea 


TAL a 


‘ 4 a 
hOr vie mrObLION. 


( Ny ‘/ hye 4] l j 


Opinion ¢ 
He snid 


obj et of more 


that as 


to {ri VC the defen fT 
mation as to the chi 
aguinst mnother pre 
It bias 
hold indictments 
the statute, to 


object of 


Hecen WSstuiel 


of 
More cle finite 
always be reached b 
bill of 


As to the ol & 


niurs. 


4 
yer 
ae 


ject { ) t | IS obicet birt Spe Cibes 


On 


funds abstracted. These object 


must therefore be overruled. 


T 


eounts 


, ; 
he other obwction 


. 
sppwes to potu 
i 


eration 
show Ss 


statute 
Offences 


punctuation ol the 


aus to the first three stated, of 


which the charee the indietment is 


one, ti Intent 


1¢ 


tion was police d. but that 


HOt wh 


t of false en 


only to the last offence 
Or Sti 


this character miry be pinished without 


kk. report Lement. 


Mm any bor l 


Congress mary prov acts of 


allegation or prool of ertminal intent, 
and if such provision isclear the courts | 


! Lhe provision | 
of 


Vel 5 


must enforce thera, but 


Is repugnant to the sense justice 


and the offence is made higlily 
penal, as in this case, courts are dis 
effect 
as to the mtention. 


If it were not for other punetuntion | 


posed to give to any fair doubt | 


trial 


on which the District Attorney has 


so much stress, there would be no 


doubt that the intent mentioned would | 


apply to all the offences mentioned. | 


JERSEY 


: 
But in 


to be 
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“criminal case where much is 


illowed in favor of liberty, it is 
rely on a mere matter of 


mm. If 


d only by commas, there would 


these offences wcre 


int intent with which 


the 
s would apply to all its 
But that it 


fir construction of the act 


we think as 


make it necessary to allege 
: the intent as to all, and the 
which 


of the seetion pro- 


any one who aids or abets 
n doing any of the acts with 
shall be similarly punished. 
be supposed that the legisla- 
nded to require more proof 

e avettor than was required 

he principal, and this part of 

e muukes if necessary to con- 
‘the preceding part in such a way 
apply the mtent to all of the of- 
notwithstanding the punctua- 
of tl 


the 


i@ sentences. Upon these 


indictment must be 


rrounads 
quashed. 


Judee Nixon concurred in the result, 


wud suid that while the statute would 


bear both constructions, yet in a erimi- 


nie Where & minimum penalty of 


five years is inflicted, the most lenient 


and mereinful construction should be 


ndlopted. 
PATENTS -COMBINATION-RE- 
‘RIGERATING AND PRE- 
SERVING MEAT. 


iled Segoe ] 


Letters patent No. 197,514, dated Nov. 20, 


i 

for ** lnprovement in’ Processes for 
it 

ustitned 


for a combination 


ats during transportation and 


comprising 


two clone 


patent Is 


nts or constituents : (1) envelop- 


ing the meats in a covering of tibrous or 
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j 


Wovetl laters y th] ( ul Ne ither was new. Vleats lheacl long 
to the set { , ( ae | } ; : 
th lomo before been covered to keep them from 


dust in transportation ; and re 


frivgerators had been sed to subject 


; : | to the aetion of eurrents of 
In Mqnity. 


st chill and thus hinderme decay. 
Messrs. Dickerson & Dickers: 1h , 
! ) ; ‘ PIS Lilt Lhew wha 

complainant , al 
_ ely uit was found to proceed from 

,* "Lease / : ty , © lat, ‘ , 

V, Chas. //. Winfrela lé conn) . ‘ prese rving the 
x10 Of the meat 
D.5.: This bill is filed against he. nel thus having, 
defendants for the infringement of 


Letters Patent No. 197,314, dated Nov. 
20, 1876, for * Improvement ih 


trip, tomnore mer 


theory on which the patent 

cesses” tor preserving miesets ( 7 rest s that fibrous or woven mrtertal 

transportation and storage. ‘ thie ro of sorbine from the 

‘| he answer of the reps Whieh | rovoke 

up various lefences 1} , } ( “nt I ice of the 

(1) dlenies the ! \ 2 yf ; ] i ict il i i} } fr thi 
lainants patent. 


TROSCODIC 


tm is too bros 
ih the patentee 


Phat the aileoe COPE, and 
mere agvereg Hi 


HilOns and 
re cupable of 
hele square meh 


» 4 
recall. 


rot the pro 
here verims, that 
material, with 
from: some other 
rht of the evi 
in fact, fol 


tation of the 


rif 


Vine the sine ane 
quently ocent first which 
pbitabion, | heave: been 
eonstiti 


un the ceneral 


£ 

Stimony, and more partientarly from 
the ¢ (perimnend Whoel was made an 
subjecting Brookiyn daring the progress of the 
Continuous c Case dowhieh has been detailed by 
ow or regulate 
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Prof. Morton the 
Reeord (p. 182), as follows : 

“On Thursday, Pebraary 19, 1 went 
over to thre 
Messrs. Brothers, 635 and 637 
Multon there fe two 
hindquarters of beef which Do was told 
fy the 


carcass OF a sheep. 


in Complainants 


= *. 4 4 " 
Brooklyn iO SLOLTEC ()] 


Coker 


street. | Wine 


were yun eb tnaeth, 


Sitre 
These were pho 


tovraphed by Mer. Landy for the put 


pose of retaining «a record of then 


similar e@ondition. Gne of then was 


then covered with barlaps, or cotton 


cloth (L have a specimen of that at 
home ), and a portion of the sheep's 


that is, 


’ 


CAreass ; the middle WitS 


prurt 


likewise covered with the same sort of 


Nhe three 


a refrigerator, 


rn 


maternal. pieces were then 


hung im consisting of a 


box with a partition on one side filled 


With ee, refrigerator they 


were locked ; hen the covering was 


put oon, TP sealed a string, passing 


through the covering and the meat in 


such case, in such a way as would ren 
‘it mipossible fo remove it without 
the sen] 


ther 


[ retuimed 


an openime mto the ice 
| 


‘1 ’ 
(he Seal 5 


rerdkit iS 
and also the key of the ice 


bome merely 


compartment by which could be 


ice 
putin; on Mareh 8th LT again went to 
the same place, opened the safe, had 
the meat taken out, examined the seal, 


found them intact, had) the coverings 


stripped off, and Lhe 


then compired 
of 
t which had 


various pueces of ment; fhe two 


quarters ol beef, tha been 


covered with burlaps was bright and 


fresh, and showed no change of color 
Clamiminess its surface; that 


or On 


which was uneovered showed cdeecidedt 
darkening in many parts, and was gen 
erally moist and chuumy to the touch, 
and showed in many places a white ce 
posit, resembling mould; the sheep's 
carcass showed in the uncovered por- 


tion a decided change of color in parts, 


tnd the 


LAW JOURNAL. 


land was also there moist, while in the 


covered part it appeared exactly as 


I when it was placed in the box; * * * 
(tt roubbriag the finger tpon the un 
covered beef, TI noticed a slight musty 
smell, whieh was not perceived ina 
simular test of the covered beef.” 
of 
result is faliy confirmed by 
of David Levy, the 
butcher who slanghtered the bullock, 
of W. R. Coker, on 


whose premises the trial took place, 


stutement 


the 


Vhis the experiment 


Lhe 


fostimony 


anil Melward and 
and it seems to be conelusive that the 
new and useful results claimed by the 
patentee do follow the covering of the 


meat with burlaps or cotton cloth, un- 


der the conaitions set forth in the 


patent. 
With 


patent, 


the 


be 


such a construction of 


not much attention need 
viven to the question of infringement. 

Phe inventor, referring in his speeifi- 
cations to the practice of lis invention, 
siys, that he provides any suitable clill 
room refrigerator chamber, within 


tI 


pr rdueed. 


or 


ov through which a current of air is 
Such current may be either 
from the external atmosphere through 
the etill room, and thence out again, or 
the 


Lai nSt 


room or chamber may be closed 


aecoss of the external atmos- 
phere, and its contained air be caused 
to pass over and over again through a 
suitable ie box or equivalent means of 
reducing the temperature thereof; and 
this causing the air to pass repeatedly 
through the said iee box or the like, 
tiav be either by a change in the density 
f the air, as in the well known Lyman 
the of the 


wir through the ice box may be pro- 


refrigerator, or euculation 
‘duced by the means of a fan blower. 
In the defendant's apparatus, the re- 
frigeration is accomplished by a series 
of pipes arranged around the walls of 
the refrigerating chamber, extending 
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nearly to the ceiling, through which, current of air. 


brine is mechanically forced. The air 
being chilled by the pipes, flows out to 
the 


comes in contact 


of the chamber, where if 


the 


being warmed by it, rises and flows to 


centre 
with meat, and 
the sides of the box, where it is again 
cooled by the pipes. The meat, covered 
with burlaps or with cotton goods like 


shirting, is exposed to this continuous ' 


NEW JERSEY SU 


LIMITATIONS--COLLATERAL 
SECURITY. 


( 
Co 


N.Y. Fire lr ker 
collateral 


at bt, 


When stock has been pledged is 
the 


power of attorney 


for payment of a and a 


Ssecurily 


S vivel more than six 


Wit 
years avo authorizing the sale of the stock 


or the collection ef dividends, a sale of the 
stock and appropriation of the proceeds to 
the debt, or the 
will 
payment on account 


statute 


the payment of a part of 


dividends upon the stock, 


receipt of 
constitute such a part 
as will the debt 


itions. 


tuke out of tne of 


limit 


QOOtnl is por 


\ prolise in writing to puy as 
bole 


to tuke the case 


is a conditional promise, and is sufficient 


out of the statute, provided 


proof is made that the debtor has becom 

able to pay. 

all debis, but 
biets 


particular debt 


not ability to pay 


to show that 


This ability 
it is sufficient 
property out of which this 


the debtor 
might be paid. 

‘The 
ation of 
He is 
becomes worthless. 


Triedin the Essex Cireuit. 


creditor is not responsible for the de pore Cl- 


the value of the collateral unity. 


not oblived to realize on it before if 
The facts 
appear in the charge of the court. 
Mr. W. for 
plaintiff. 
Mr. Krank #. Bradner for the de- | 


James Vroom the 


fendant. 


i these facts unecontroverted : 


It does not require an expert to prove 


that such a process of cooling, with 


isach acovering of the meat to be trans- 


ported, falls within the claim of the 
complamant's patent. 

There must be a decree against the 
defendants for the infringement, and 


the usual reference for an account. 


PREME COURT. 


Depve, J., 
plaintiff, explained his reasons as fol 


directing a verdict for the 


lows: The suit, you will perceive, is 


brought # promissory note, 
which bears date on the 25th of Octo 
ber, 1871, and is for the sum of 85,000. 


There 1s no controversy in this case 


upon 


that upon the faith of this security the 
plaintiffs parted with the sum of mon- 
ey mentioned in it, and that this note 
in the plaintiffs’ possession was a valid 
legal obligation, which in law and in 
morals gave them a right to require at 
the hands of this defendant the sum of 
$5,000 mentioned in it. 
The note further shows—and there 
is further evidence in corroboration of 
it—that at the time of the execution of 
this note by the defendant there was 
delivered to the plaintiff as collateral 
security for the payment of the debt 
116 shares of Bull's Head Bank stock 
standing in the name of the defend- 
ants wife. ‘The evidence further shows 
that payments continued to be made 
on account of the principal money due 
the plaintiff regularly by the defend 
ants, down to the 23rd of Mareh, 1875. 
So that this case with 


That the 


we start in 
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security sued on is founded upon a 


good consideration, and that, on its 


face, the plaintiff is legally entitled to | 


have a judgement for the balance due 
The 
case, therefore, consist solely in con- 
the 
validity of the defence made under the 


on his security. merits of this 


sidering as a legal proposition 
statute of limitations. 

The evidence, as T have already said, 
shows that this money was loaned in 
October, 1871, and tliat the last pay- 
ment of interest made by the defend- 
ant himself on this note was made on 


the 23d of March, 1875, 


So that if this suit stood upon the pay- 
ments actually made out of hand by the 
defendant, more than six years would 
have elapsed from the time of the last 
payment up to the commencement of 
this suit, and for that reason the de- 
fendant would be entitled to a verdict. 
But the contention on the part of the 
plaintiff is, in the first place, that there 


is evidence of such an acknowledge 


ment of the existence of this debt, and 


a promise to pay it within six years, 


as would prevent the bar of the stat 


ute; and, in the second place, that be 


ewuse of the receipt of dividends under | 


the 


SIX 


Lo 


withun 


of delivered 


plaintiff? by the 


powers attorney 


defendant 
years, what in law shall be considered 
as payments on account of this mdebt 
been macde within the 


edness have 


statutory period. 


In the view adopted by the court | 


the plaintiffs answer with reference to 
the statute of limitations on both these 
grounds is 2 sufficient answer, and 
consequently the clefenee of the statute 


of limitations is not mamtamed. ‘The 


plain till, therefore, will be entitled to a | 


dive this 


the 


promissol y note 


verdict for seenounnt on 


[ refer at the ontset of my remarks 


The suit was | 
brought on the 13th day of May, 1881. | 
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|on this subject, to the first and tenth 
of the of  limita- 
You will perceive by the read- 


| sections statute 
tions. 
ing of the tenth section that the plain- 
tiff may resist the defence of the stat- 


He 


may show that there has been a pay- 


ute of limitations in two ways. 


ment on account of the debt sued for, 
and he may show that by verbal testi- 
if 


made within six years, the effect of 


mony; and he proves a payment 


that payment is to deprive the plaintiff 





of the benefit of the statute, and the 
idebt is still reeoverable. He may an- 
the 


other way. 


swer statute of limitations in an- 
He may show that there 
(has been an acknowledgment of the 
‘existence of the debt, or a promise to 
|piy it, within six years; and that will 


have the effect of depriving the defend- 


vant of the benefit of the statute, pro- 


vided he shows that acknowledgment 
‘or that promise to have been in wri- 
You the 
| Where the plaintiff relies on a payment 


ting. will see distinetion. 
jon account, that he may prove by word 
jof mouth; but where he relies upon a 
simple acknowledgment of the debt or 
to pay it, 


acknowledgment or 


there he must 
that 
And 


if in any case the plaintiff meets the 


i promise 
thiat 


promise to have been in writing. 


show 


i defence of the statate of limitations in 


jjcither one of these two ways, he justi- 


fies himself in a recovery, although 


more than six years have elapsed since 


| the contract was made. 

In order to meet the defence of the 
‘statute of limitations the plaintiff re- 
lies, in the first place, upon an actual 
ipayment on account of the note within 
six years. | have said that the only 
payment made by the defendant by his 
own net was made on the 23d of Mareh, 
{S75. You will perceive that this suit, 
having been commenced on the 13th of 


May, L881, would not be within the 
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in order to show a 
of 


plaintiff relies upon these circumstan- 


But, 


aecount 


time. pry- 


ment on this note, 


ees: The evidenee shows thet as far 


back as 1862 this debt was in existences 
owned, I think, by another corporation’ 


and that corporation has held a powet 


of attorney executed in blank bearing | 


date on the 18th of July, 1862, trans- 
ferring the stock which has already 
been mentioned as collateral security 
the of the debt, 
authorizing the holder of, that power 


for payment and 
of attorney to transfer the stock on the 


books of the bank. 


ther shows; that, notwithstanding the | 
existence of that power of attorney, the | 


defendant's wife continued to receive 
the dividends on this stock 
the 23d of Mareh, 1875, 
plaintiffs bank, dissatisfied with the 


when 


character of the security, applied for 


another power of attorney, which was | 
made by Mrs. Tooker, witnessed by, 
the | 


the defendant, and delivered by 


defendant as collateral seenrity for ¢! 
Tl! 


attorney gave to the president cr 


payment of this debt. mit power 
SCC- 
retary of the plaintiffs, the power, not 
to sell, but to receive from the prope: 
the 
same, “all dividends now due or which 
all 
or may hereafter 


the Mrs. Tooker. 


So that the plaintiffs had two kinds of 


officer, and fully discharge for 


may hereafter accrue on 


standing, which 


stand” in name of 
security for the payment of this debt. 
They had a power of attorney which 
gave them power to sell and convert 
the stock for the payment of the debt, 
and they had a power of attorney 
which gave 


rr 


receive and discharge dividends due 


them simply authority to 


upon that stock. The plaintiffs, hav- 


ing these two securities, were at liber 


ty to act under cither, as their judg 


ment or interest might dictate. The 


the 


The evidence fur- | 


down to | 
the 


ol 
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proof shows that in this condition of 
affairs the plaintiffs allowed the stock 
to remain in the name of Mrs. Tooker 
of July, 1875, when 


the original certificate of stoek was as- 


down to the 23: 


signed and new stock for the same 
lamount was taken out in the name of 


the plaintiffs, 
This collateral security for the re 





)ceipt of the dividends was a paper that 
to the 
dividends from time to time as they 


eave them «authority receive 

neerued, and to apply them in satisfae- 

tion of the debt as far as they would 

igo, and every receipt of a dividend as 
to 


it acerued from carried 
with if not only the authority but the 


time time 
| duty to apply it toward the indebted- 


ness; and if amounted to a payment 
just as much as if the party had re- 
ceived the dividend and paid it himself, 
because in receiving it and applying it 
in satisfaction of the debt the defend. 
wits acted as agents under a power of 
attorney from the debtor himself. I 
idesire that there shall be no misunder- 


standing of the court on this subject. 


When 


they could be appropriated toward the 


those dividends were applied 
payment of this debt, and operated as 
1 payment to tuke the case out of the 
limitations, although that 


statute of 


power of attorney was given six years, 
rv more than twenty years, before the 
time when the dividends were received. 

{ appears from the evidence that, in 
pursuance of that power of attorney to 
receive dividends and the right to ap- 
ply them toward the satisfaction of 
this debt, on the 30th of September, 
1875, S58 of 
You will perceive that the date is with 


dividends was received. 


in six years fiom the time of the com- 
mencement ofthis suit; and if the plain 
Liffs reecived those dividends in pursu 
ance of the power of attorney which 


igave them authority to receive divi 
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dends, it would be a payment made on 
the 30th of September, 1875, as much 
as if that payment had been made by 
the The 
that aspect would be entirety clear 


defendant himself. case in 


from the defence of the statute of limi- 





tations. But it appears from the evi- 


dence that prior to this 30th of Sep- | 
tember, 1875, when this $58 was re-| 
ceived, the plaintiffs acted under the | 
older power of attorney, bearing dite | 

| 


in 1862, which gave them power to| 
sell, assien and transfer the stock ; and | 
on the 22d of July, 1875, the plaintiffs | 
surrendered the original certificate and 
took their 
name for the stock. 

Now, whether that was a conversion 


ont a eertificate in own 


of the original stock is a matter that I 
am not called upon at this time to de 
cide. 
er what effect that surrender and the 
the 
pame of the plaintiff might have in a 
It will 
be sufficient for present purposes to 


Nor am I ealled upon to eonsid- 


taking ont of the certificate in 


suit bronght by Mrs. ‘Tooker. 


say that if the transfer of that certifi 
cate and the taking out ofa new certifi 
cate in the name of the insurance com- 
pany was a surrender, the legal effect 
of that transaction was to make the 
plaintiffs linble for the value of that 
stock at the time of its transfer, and to 
charge them with that value as a pay- 
ment made on account of this debt; for 
they held that stock as security, and 
the defendant could not recall either 
the stock or its proceeds until that 
debt was paid. If you consider that 
the transfer of this property was a 
conversion, then there was a payment 
made, at the time of the surrender of 
this certificate, equivalent to the value 
of this stock. If, on the other hand, 
the the 
plaintiff be true as a legal proposition, 
that that transfer was no conversion, 


contention on part of the 
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then the receipt of these dividends on 
the 30th day of September, 1875, was 
au payment on account of this note, So 
that, in either aspect of this question, 
the of the 
court, a payment on account of this 


there has been, in view 
note sufficient to take the case out of 
the statute of limitations, and for that 
reason the plaintiff will be entitled to 
recover the amonut due on this note. 

On the second ground I also consid- 
er that, within the meaning of this 
statute, the plaintiff has proved an ae- 
knowledgment or promise to pay in 
writing, sufficient to answer the re- 
quirements of statute. 

Before the act of 1874 was passed, 
any admission of the existence of the 
indebtedness that was not accompanied 
by a denial to pay it or a disavowal of 
responsibility on it, was sufficient to 
Bat 


where the acknowledgment was coupled 


tuke the ease out of the statute. 
with a promise, if that promise was 
will 


will 


for instanee “I 
“T 
pay when I get my money of A. B.,” 
ov “T will pay next week,” or “I will 
pay ly the delivery of one hundred 


coudition +l,——as, 


pay when I am able,” or 


hogsheads of molasses,” or any sort of 
condition,—-there the plaintiff, in order 
to recover on a promise of that kind, 
would be obliged to show that the 
condition lad been performed. The 
law is the same now, except that the 
statute requires that a promise of that 
character, in order to be available to 
the plaintiff, must be in writing. 

The plaintiff relies, for the purpose 
of showing a promise in writing within 
the statute, on a letter written by the 
defendant on the 28th of February, 
1876. I will read it to vou: 

‘* Dear Sir: 


to make collections. 


I aim about discouraged, trying 
1 received your note in 
due time, and amaware of making a very posi- 


tive promise for February interest. But truly 
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Ican scarcely get hold of money enough for 
market purposes. My wife had a little coming 
in, on which I depended for you; ut the 
parties have disappointed us so far, although 
it was interest due on asmall mortgage. I 
will do the best I can, and as early as possi- 


ble.” 

This is not an absolute, unqnalified 
promise to pay: nor is it a promise to 
pay in a particular manner; nor is it a 


promise to pay provided the defendant 


has money enough to pay his other 
creditors, It is a promise to pay as 
soon as the defendant was in a condi- 
tion to obtain the money necessary for 
the payment of this debt. The lan- 
guage does not mean that the defend- 
ant will pay only in the event of his 
being solvent, or that he will pay afrer 
he has satisfied all his other debts. It 
means just exactly what you would 
understand if you went to one of your 
debtors and asked him for money, and 
he said, “ Well, I haven't got it about 
me now, but I will pay it as soon as I 
ean.” “I will do the best I can. and 
as early as possible.” What woulda 
creditor understand by an assurance 
of that kind? Not that you are to 
wait till the debtor settles up all his 
affuirs, to find out whether he is sol- 
vent or not,—not to wait to ascertain 
whether he would pay all his other 
creditors first and you afterward; but 
you would understand that he meant 
that, as soon as he could conveniently 
find the money to pay, he would meet 
that obligation. 

The evidence shows that, at the time 
of the commencement of this suit, the 
defendant had in his possession prop- 
erty, according to his own testimony, 
amounting to about $21,000 or $22,000. 
He says he owed debts to the amount 
of a little over $30,000; but I have 
said that that is not the condition pre- 
scribed in this letter. [tis a condition 
dependent on an entirely different 





state of affairs,_—the ability to obtain 
money for the payment of this interest. 
If he was the owner of property to the 
amount of $21,000 or $22,000, it would 
be a self-evident proposition that he 
had the means to raise the money to 
discharge this indebtedness; and a 
reasonable time having elapsed. the 
contingency implied by the words 
“as eurly as possible” would be met 
by the evidence in this cause. 

This covers the whole of this case, 
with the exception of one point on 
which Tam asked to charge tho jury, 
and that is that the plaintiff was under 
an obligation to realize out of this 
stock sooner. He held the stock as 
collateral security. He was under no 
obligation to exercise any diligence 
whatever on that subject. A party 
who pledges stock as collateral secur- 
ity takes upon bimself the responsibil- 
ity of the continuirg solvency of the 
institution issuing the stock. If he 
fears that the institution may fail to 
redeem the stock, his remedy is to dis- 
charge the indebtedness. In other 
words, if a man borrows money of you, 
and gives stock as collateral security, 
you undertake no obligation with re- 
ward to the continuing solvency of the 
institution issuing that stock, but the 
responsibility rests on the other party. 
The evidence shows that the stock was 
reduced in January, 1875, that the 
reduction of the stock was approved 
by the receipt of dividends on it in 
March, 1875, and that, if there was a 
conversion, that conversion was made 
within four months of that time. 

As I regard the question of jaw in- 
volved in this case, the plaintiff is en- 
titled to a verdict for the amount due 
on this promissory note. 

IT have been thus full in explaining 
my reasons, because the result reached 
by the court is subject to 1evicw else 
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where, and the parties are entitled to 
the benefit of the reasons that have in- 
fluenced me in reaching the conclusion 
I have arrived at. 


339 


[The Court instructed the jury as to 
the amount of their verdict for plain- 


tiff] 





CASES BEFORE THE 


ESSEX OYER & TERMINER. 


HOMICIDE--INSANITY--DRUNKEN- 
NESS. 


State v. Martin. 
{Tried Oct. 14th, 1881.] 

Mr. G. N. Abeel, Prosecutor of the 
Pleas, for the State. 

Mr. C. 8. Titsworth for the prisoner, 

Depve J., charging the jury said: 

GENTLEMEN OF THE Jury:—The pris- 
oner at the bar is on trial for the mur- 
der of his wife, Sarah Martin, on Wed- 


nesday, the 15th day of June last. Un- | 


der the form of this indictment the 
prisoner may be convict: d of any of the 
grades of criminal homicide which will 
presently be considered. 

The case is therefore capable of being 
disposed of on its merits, without any 
embarrassment arising from the form 
of the indictments. That the deceased 
came to her death at the hands of the 
prisoner is not disputed, The proof is 
that on the evening in question the 
prisoner returned to his house from 
Fulleloves saloon shortly after nine 
o'clock in the evening. He went into 
the dining-room and was found by his 


son Charles sitting by the door. Charles 


was sent out to call his elder brother, | 


Edward. He came back with the in- 
formation that Edward had gone toa 
fire. The prisoner was displeased with 


‘ INFERIOR COURTS. 


being so sick as he was a little while 
ago, The deccvased said to the prisoner, 
“You were sick, too, a little while ago.” 
The prisoner then took a chair and rais- 
ed it at her. Then deceased then ran 
out in the yard, and the prisoner went 
/upstairs and went into the bedroom, 
| where the child “Nellie” was asleep. 
The child was awakened and cried, and 
| the mother went upstairs and knocked 
)at the door to get in and get “Nellie.” 
‘The deceased got her child and went 
‘down stairs. 

The deceased reached the bottom of 
ithe stairs, and while she was in the 





lower entry she was shot by the pris- 
oner, receiving two wounds, one of 
which wes mortal, causing death almost 
instantaneously. 

The facts are not controverted or dis- 
puted. 

In proof of the killing, the State 
wakes out a prima fucie case for a con- 
viction of murder, for the law presumes 
that all homicides are murder. And 
if the accused proposes to relieve him- 
self from criminal responsibility by 
matters in justification or excuse, he 
may lawfully do so. 

In that respect the burden of the 
proof rests upon the accused. 

In the first place the contention on 
the part of the prisoner is that he is 
free from all criminal responsibility by 





the conduct of Edward; said he would} reason of bis insanity, his want of men- 
give him fire for going to a fire after! tal capacity, at the time when he took 
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the life of his wife. If such a defence 
is supported by adequate proof it isa 
complete answer to this indictment, 
and the accused is entitled to an acquit- 
tal. 


of this kind is interposed, it is well to 


But, gentlemen, where a defence 


consider the grounds upon which it 
rests that no precedent be established 
under which crimes of violence, danger- 
ous to human life, may find shelter. 

The law on this subject, so far as it 
is applicable to the cirenmstances of 
this case, has been so entirely settled 
that I need do little else than relate 
what has already been autheritively de- 
cided. 

The defence, as opened and present- 
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the condition of his mind when he did 
the deadly act. Evidence of acts 
indicative of a disordered intellect, 
before or after that period of time, 
But before a de- 
fence of irresponsibility by reason of 


is competent proof. 


insanity can be maintained, the jury 
must be satisfied by the proof that the 
necused was insane at the time he fired 
the fatal shot, and that the act of kill- 
ing was the product of a diseased and 
disordered intellect, 

I desire to impress this consideration 
upon your minds for the reason that 
testimony of Drs. Hewlett snd Hendry 
with respect to the mental condition 





of the prisoner at the station honse 


ed by connsel, is that the prisoner, at) related to a time when another disturb- 
the time he inflicted the deadly wound, | ing clement may have intervened—the 
was not conscious of the act he did. T}agitation and excitement which may 


need not, therefore, give an extended | have arisen from the shedding of blood 


review of the law on the subject of de- 


My 


fence on the ground of insanity. 


duties are very much simplified by the} 


narrow ground on which the case pre- 
sents itself; and I can the better en- 
able you to compreliend this case in 
its aspects by stating a few principles 
and rules of law applicable to such a 
defence. 

In the first place, the law presumes 
that every man is sane until the con- 
trary is proven. Hence, when an ae- 
cused sets up the defence of insanity, 
the burden of proof is upon him; and, 
to make effectual such a defence, the 
proof of the prisoner’s insanity ought 
He must overcome 


of sanity bya 


to be satisfactory. 
the legal presumption 
clear preponderance of proof. 

In the second place, the condition of 
mind otf the accused at the precise time 
when he did the fatal deed is the ma- 
terial point of inqniry. Evidence of 
his mental condition, before or after 
the commission of the act, is competent 
only as it may tend to throw light on 


|—the blood of a wife and child. 

| The testimony of these gentlemen 
was competent evidence, and is to be 
considered as such; but, in giving it 
lwe'ght in your deliberations, yon are 
‘carefully to regard the circumstances 
/under which these witnesses observed 
‘the prisoner, and to bear in mind that 
his mental condition at the house, where 
‘the homicide was committed, and at 
the time the fatal shot was fired, are 
the 
| must be refered. 


| 
| 


time and place to which the defence 
The proposition to 
be considered is whether the prisoner 
was then and there the unconscious 
and irresponsible agent in transacting 
| the fatal deed. 

The testimony of Drs. Hewlett and 
Hendry may be important, as it may 
tend to impair the value of the testi- 
mony of Dr. Read, because of the near- 
ness of the times when these three 
gentlemen observed the prisoner ; but, 
on the principal ground of the defence, 
their testimony has no value, except as 
it may tend to throw light on the pris- 
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oner’s condition when he fired the fatal 
shot. 

I now come to the more important 
question in this defence—the degree of 
mental disorder or disease which the 


law exacts as the condition on which a 
defence of insanity is allowed. 
Here too, the law furnishes a plain 





test, expressed in the most simple and 
intelligible form, and easily applied to | 


the facts of the preuliar case. 

The general doctrine of the law is| 
that in criminal cases the test of in- 
sanity is whether the accused was, at 
the time of doing the act, conscions 
that it was an act which he ouglt not 
to do. 

The law does not reqnire, as the con- 
dition on which criminal responsibility 
shall follow the commission of crime, 
the possession of one’s faculties in full 
vigor, or a mind unimpaired by disease 
or by infirmity. The mind may be weak- 
ened by disease or be impzuired, and 
have become excitable by a life of in- 
temperance, and vet the aceused will be 
criminally responsible for his acts, 

To establish a defence on the ground 
of insanity, it must be clearly proven 
that, at the time of committing the act, 
the accused was laboring under such 
a defect of reason, from a disease of the 
mind, as not to know the nature and 
quality of the act be was doing, or, if 
he did know it, that he did not know 
that what he was doing was wrong. 

The accused may have been laboring 
under an aberration of intellect, or he 
may not have realized the enormity of 
the c1ime as fully as he ought (I quote 
expressions used by some of the wit- 
nesses), and yet he may be responsible 
for his acts. 

He can only discharge himself from 
responsibility by proving that his in- 
tellect was so disordered that he did 





not know the nature and quality of 
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the act he was doing, and that it was 
an act which he onght not to do. 

If he had sufficient intelligence to 
know what he was doing, and that it was 
wrong. ind the will and the power to 
do it or not to do it, he is, in contem- 
plation of law, responsible for the act 
he has done. 

As this case presents itself, the prac- 
tical question is whether the prisoner 


‘knew that he was shooting at his wife 


and that te shoot her was wrong. 

Another legal principle relates to the 
eause which has produced the mental 
condition of the accused at the time a 
is committed; I refer to 
drunkenness and voluntary intoxica- 
tion. 

Insanity, in a legal sense, as applied 


homicide 


to crime, is a disease of the mind, pro- 
ducing such a mental condition that 
the acensed is incapable of distinguish- 
ing right from wrong. 

Settled insanity, which has become 
fixed and established as a diseased con- 
dition of the mind, produced by habi- 
tual intoxication, affects the responsi- 
bility of the accused in the sume way 
aus insanity produced by any other 
But, gentlemen, drunkenness 
is not insanity, nor does it answer to 
what is termed an unsound mind, un- 
which it has 


eause. 


less the derangement 
caused had, at the time, become fixed 
and continued. Hence temporary de- 
rangement of the mind, arising from 
intoxication, does not destroy respon- 
sibility. 

A man who makes himself drunk will 
not be excused from the consequences 
uf any crime he may do whilst in that 
condition. He must take the conse- 
quences arising from tie condition of 
his mind produced by his intoxication. 

Intoxication, some circum- 
stances, may reduce the grade of crime 
of which an accused may be convicted. 


under 
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That subject I will consider presently. | 
But an accused cannot relieve bimself, 
from the consequences of his act by) 
showing that he was drunk when he} 
did it. 

Nor will the case be altered by proof 
that, because of the physical condition 
of the accused, liquor had greater effect 
upon him than usual. IRPf without the: 
liquor he would have been sane, he will 
be responsible though his intellect may 
have been excited and disturbed by the 
liquor he drank. 

It is of the utmost importance that 
you shall bear this distinction in mind; 
for it »ppears that the accused on that 
day bad been drinking; and if his ex- 
cited and disordered condition of mind 
was due to the liquor he drank on that 
day his defence of insanity is not main- 
tained. 

Judge Depue here reviewed at length | 
the testimony on the ease and then 
stated the law bearing on the different 
degrees of murder, and in conclusion 
said : 

If the evidence is sufficient to satisfy 
the jury that the intoxication of the 
accused, at the time of the homicide, 
Wis so gicat as to prostiate lis fucul- 
ties, and render him capable of forming 
the specifie intent to kill, which is the 
essential ingredient of murder of the 
first degree, the prisoner will not be 
entitled to an acquittal, bat lis offence 
may be mitigated to murder in the 
second degree. Even for this purpose | 
the doctiines I have mentioned should 
be apphed with caution that no undue! 
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or dangerous immunity or license be 
given to crime by persons whose pas- 


sions are inflamed by drink. 

You should carefully discriminate be- 
tween that excitable condition of mind 
produced by drink, which is not inea- 
pable of forming an intent, but deter- 
mines to act on a slight provocation, 
and such prostration of the faculties 
by intoxication as puts the accused in 


such a state that he is ineapable of 


forming an intention from which he 


‘shall aet. 


The burden of proof is upon the 
State, and if, upon such proof, there 
be a reasonible doubt, with regard 
either to the guilt of the prisoner or to 
the degree of his criminality, he is en- 
titled to the benefit of that donbt. 

The Judge then read from Donnelly 
v. State, 2 Datch. 463, the legal defini- 
tion of a reasonable doubt, and con- 
eluded as follows : 

It after patiently canvassing and cen 
sideriny the evidence it produces in 
your minds a conviction that the pris- 
ouer is guilty, though his guilt be of 
the highest grade of crime comprehend- 
ed in this indictment, it will be your 


Your 


duties are arduous, and it may be pain- 


duty so to declare your verdict. 


ful, but you should discharge them 
fearlessly and conscientiously. Por the 
consequences that will follow from a 
conscientious performanee of duty in 
neither you nor the 
The re. 


the premises, 
Court will be responsible. 
sponsibility must be left with the law. 
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COURT OF CHANCERY OF NEW JERSEY. 


ABSTRACTS OF DECISIONS. 


{October Term, 18381.] 
False representations.—- Bill to can- 
cel judgments and obtain a lien on 





property given in exchange.—On 1 
bill filed to compel the defendint to 
cancel certain judgments against him 
and to obtain a lien on real estate con- 
veyed by the plaintiff to the defendant 
in exchange for lands conveyed by thie 
defendant to the plaintiff for the diff sr- 
ence in the price, Aeld that the right to 
relief depended on whether false repre- 
sentations had been made by the de- 
fendant as to the value of the security 
given for the difference in the parchase 
money, and that it was established by 
the evidence that sueh false represen - 
tations had been made. Relief granted. 
Reiliy ». Roberts. 

Fraudulent Conveyance.—Held that 
the fraud alleged was not established 
Fraud must be proved 
ITeming- 


by the proof. 
and will not be presumed. 
way v. Me Devitt. 

Bill to Reform Agreement.—On a 
bill to reform an agreement for the sale 
of land and a deed in pursance thereof, 
and to restrain the defendant from ob- 
taining an affirmance in the Court of 
Errors of a judgment at law upon the 
warranty in the deed. J/eld that the 
agreement and the deed should be re- 
formed according to the understanding 
of the parties, and that the complain- 
ant was entitled to the injunction. 
Thompson v, Tilton. 

Mortgage.— Deficiency— Dedication 
of street by recognition.—To a bill to 


foreclose a mortgage praying for a de- 





ant, John H. Cheever, being largely in- 
debted to him, had given him a release 
under seal from this assumption, and 
that in case the release should be held 
invalid the debt constituted an eqnita- 
ble set off against the complainant's 
claim. The bill of complaint did not 
deny the validity of the release, nor 
ITeld that the 


validity of the release eould not be 


even mention — it. 
questioned since it was not put in issue 
by the complainant's bill, citing Young 
v. Tiustees, 4 Stew. 290-302, and that 
the complainant was not entitled to a 
decree for the deficiency against the 
defendant Cheever. The mortg wor 
after the execution of the mortgage 
had conveyed part of the mortgiged 
premises as bounded on a street recent- 
ly Jaid out by him, and afterwards 
recognized and adopt d by the pxblic 
authorities. The mortgagee released 
the land thus sold, deseribing it in the 
release as bounded on the street, and 
the street was used by the grantees, a 
water company, for the purpose of lay- 
ing pipes to supply the city with water. 
Held that the mortgagee by his release 
confirmed the dedication of the land in 
the situs of the street for the purposes 
of a street, and that the mortgage was 
subject to the use of this land for the 
purposes of a public street. Vreeland 
v. Torrey. 

Turnpike.— Defective 
of Company — Abandonment — In- 
junction.—When land is sold reserv- 
ing a strip sixty-six feet wide for a 


organization 


public road or turnpike, and for no 
other use, anda turnpike company is 


. . | . . . 
eree for the deficiency against one who | organized and the orgamzttion is de- 


had assumed the mortgage, it was al- 


leged that the grantee of the defend- 


‘tective and tolls are not collected for 


three years owing to the destruction 
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of a draw bridge, and the company is 
reorganized properly at the end of three 
years, and in the meantime a part of 


trust will be upheld. If the testator 
has sufficiently denoted that charity ia 


his legacy, the court will consider 


the road las been enclosed by thejcharity as the sole substance of the 


owners of the land sold as aforesaid, 
the turnpike company will not be re- 
strained from collecting tolls and re- 
moving the obstructions. The compa- 
ny will not be held to have abandoned 
its right to the road, nor will the ad- 
joining owners be held to have acquired 
title to the Jand so reserved for a public 
road. The injunction issued in Shippen 
v. Paul, 4Stew. 439, dissolved. Bill dis- 
missed with costs. Shippenv. Paul. 
Charitable Use .— Public Library — 
Power of Court to appoint Trustees,— 
A testator directed the trustees of his 
estate to sell his lands, and invest the 
proceeds in good securities and apply 
of the 
time to time in the purchase of books, 


the income investment from 
and in forming a useful library to be 
opened in some appropriate and well 
situated institution in or near Monnt 
Holly, to be kept open during sueh 
hours or times as may be most con- 
venicnt and useful for the persons for 
whose use it is designated and he add- 
ed that it was his will that the library 
might be devoted to the use of per- 
sons residing in and about Monnt 
Holly, generally and more particularly 
to the use and benefit of young men 
and apprentices. Meld that this a 
charitable use and a valid bequest. 
Discretion was given in the selection 
of books, and the selection of the place 
whero the books were to be kept and 
this diseretion was lodged to a certain 
extent in the executors and their ap- 
pointees. The executors all died 
without having made any appointment 
Held, that the bequest was not there- 
by invalidated. The gift was to a 


designated charity, one which the 


court can cxecute. In such a case the 


legacy, and in such case only will pro- 
vide a mode by which that legatee will 
tuke ; (citing cases.) 

The estate vested in the executors 
as joint tenants and, on the death of 
the survivor, descended to the heirs at 
liw of the latter. The court directed 
him to sell and to pay over the pro- 
ceeds to the trustee designated by the 
Lconrt. The Brilington County Ly- 
ceum of History and Natural Science 
was held competent to execute the 
trust and appointed for that purpose. 
The testator’s wharf lot was held to be 
appurtenant to his cottage lot men- 
tioned in the will.—Lrown v. Pan- 
' coast. 

Bill to Correct judgment at law and 
to obtain a lien on land sold under 
foreclosure.—An error of the clerk of a 
Cirenit Comt in entering a jadgment 
upon a mechanics’ lien as general ip- 
stead of special led to an erroneous 
report of a master in a foreclosure suit 
by which the com; linant’s mortgage 
was reported to be prior to the jndg- 
ment instead of subsequent to it. The 
judgment creditor having presented 
his judgment to the master did not 
discover the error until after the prem- 
ises had been sold under the foreclos- 
ure proceedings tu the mortgagee. He 
then applied to the mortgagee to be 
paid the amount of his judgment. The 
mortgagee agreed to consider the 
claim, but after considerable delay and 
negotiation refused to pay the money. 
The jadgment creditor then applied to 
the Circuit Court to amend the record 
of the judgment. This court referred 
‘him to a court of equity, and he then 
‘filed the bill in this cause for the 
|umendment of the money. L/eld, that 
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his title to relief was extremely clear 
unless he had Jost it by laches and that 
he had not so lost it. It was decreed 
that the complainant's judgment be 
corrected and that it be a lien of the 
property which was purchased by the 
complainant at the sheriff's sale and 
was still in his posses-ion, and that un. 
less the amount should be paid by the 


defendant the Jand should be sold to) 
pry first the sheriff's execution fees on | 


the foreclosure, second the judgment, 


third the rents, and profits since the | 


sale to be accounted for by the defend- 
ant, and lastly the amount due the de- 
fendint on his mortgave. No eosts to 
either party.—ATine v. Cutter. 
Resulting Trust.—A resniting trust 
held to be established by the evidence 
on land conveyed to the defendant's 
ancestor, but paid for by the eomplain- 
tliat it 


should afterwards be conveyed to him. 


ant with the understanding 
—Vun Syckel v. Kline. 


Declaration of Trust.—A bill was 


filed by the complainant to protect the | 
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| both accounts in her own possession, 
drew the dividends up to 1878, when 
she became insane and she has ever 
}since continued to do so. The com- 
plainant is her nephew ana claims that 
by these entries, she declared a trust 
which he 
the 

claims the right to draw the money. 
Held, that the intention of the deposi- 


tor was to make a disposition that was 


iin his favor is entitled to 


protect against guardian who 


merely testamentary, and that she did 
not intend to part with the absolute 
control of the funds. No trust was 
ereated in favor of the complainant. 
Decision of Dodd, V. C. affirmed, Bill 
| lismis-ed, 

| Liability of Managers of Savings 
Banks. — Praetice— Nonjoinder 
| WMiejoinder.—A bill was filed by cer- 
| tain depositors of an insolvent bank 


} 


and 


fon behalf of themselves, and such 
— F 

jothers as should join with them, 
| against certain of the managers. The 


joljeet of the bill was to compel pay- 


hment by the defendants to the com- 


claim which he makes as cestué qi | plainants of so much of the moneys 
trust to certain moneys deposited by | due them respectively from the bank, 
Rachel Speer, (formerly Rachel Whar- | as they shall fail to realize ont of its 
ry,) in two The ground of the claim was 
Speer has since become insane and her | frandulent misrepresentations by which 
husband, the defendant, was appointed | they were induced to become and re- 


saving banks. tachel | assets. 


her guardian. In 1860 she opened an 
account in one of the saving banks, 
and between 1870 and 1874, she order- 
ed the following entry to be made in 
her account there, and it was made ac- 
cordingly: “Fiank B. Smith, hatter, 
Danbury, Conn., son of Joseph Smith 
and Cornelia; to be drawn by Rachel, 
after death by Frank.” In 1868 she 
opened an account in the other bank 
and in 1870, or 1871, she caused the 
following entry to be made in that ac- 
count: “This account is in trust for 
Frank B. Smith” and signed it 


her name. She kept the pass books of 


44 


with | 


‘main depositors to their damage, and 
‘culpable mismanagement of the funds. 
|The institution bas been declared in- 
isolvent, anda receiver has been ap- 
pointed. The defendants demur on 
the ground of nonjoinder and mis- 
|joinder. They insist they cannot sue 
jointly but must sue separately, and 
that even if they can sue jointly the 
bank or the receiver is a necessary 
party. 7Zeld that the second proposi- 
‘tion is true, and that the first is true 
‘also so far as the charge of misrepre- 
As to this the 
‘complainants claims are distinct, and 





sentation is concerned. 
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each must sue for himself. Hinelhman 
v. Paterson, H. R. Co., 2 C. FE. Gr. 82; 
Jones v. Del Rio, 1 T. & R. 297; Story’s 
Eq. Pl. $279. Nor does the fact that 
the representations were general and 


addressed to the public at large, effect | 


the rights of the parties in this respect. 
But as to mismanagement, the case is 
different, and the plaintiffs can sue 


jointly. The defendants are liable for) 


this to the corporation, and the corpo- 
ration primarily is entitled to sue, but 
if it will not or cannot sue its stock- 
holders, or others interested in its 


funds, may in their own names, refer- | 


ing to eases cited in Thompson on the 


Liability of Officers and Agents of 


Corp. 391, 392, 393. One of the stock- 
holders may sue, or two or more may 
join. The stockholders, however, are 
interested through the corporation, 
the entity which represents all the 
creditors. The defendants are entitled 
to have the question of fraudulent mis- 
management tried once for all. When 
recovery shall have been had the dam- 
ages will be paid to the corporation, or, 
in this case, to the receiver. It would 
not be just to the other depositors in 
this case of an insolvent corporation 
to allow these complainants to recover 
the money to their own use. This 
would also be unjust to creditors who 
might be entitled to preference. It is 


necessary, therefore, in order to the} 


maintainance of this suit by the com- 


plainants that the receiver should be| 


made a party defendant. Demurrer 
allowed.—Chester v. Halliard. 
Specific Recovery of a Chattel.— 
This court has jurisdiction to enforce 
the restitution or delivery of a specific 
chattel which has a peculiar artificial 
value, and for which, therefore, ade- 
quate compensation cannot be obtained 
at law, and that whether possession 
has been got by the wrong doer 
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through a trust or not; Jeremy Eq. 
Jur. 467; Story’s Eq. Jur. $709; Wood 
v. Roweliffe, 2 Phillips 882; S. C., 3 
Hare 304. Demurrer overruled. Pat. 


tison wv, Skillman. 





Evidence.— /e spousive Allegation— 
| Pleading—Charge.—Vhe intention ol 
the Act concerning Evidence, Rev. 379, 
| provides that the complainant in a pro. 
ceeding in- equity shall be a competent 
|witness to disprove so much of the de- 
'fendant’s answer as may be responsive 
| to the allegations of the bill for petition. 
The intention of this is to render the 
complunant competent to testify in re- 
‘buttal of so much of the answer as 
will be evidence against him. Mere 
expressions of belief are not evidence, 
and are not responsive within the 
meaning of the act. A “charge” has 


no place in an answer. It is appro- 


ipriate to a bill alone. It is an allega 
| tion of matters which disprove or 
lavoid a defense, which it is alleged the 
| defendant is supposed to pretend or to 
‘intend to set up. Decree for eomplain- 
jant to recover certain moneys and se- 


curities from her husband's exeeutors. 


—Clawson wv. Riley et al. Hors. of 


Clawson. 
Law and Equity.—Discovery.—A 


bill was filed for discovery and _ relief 


against four railroad companies for 
over charges on freight, alleging that 





one of the companies operated a road 


composed of three pieces of different 
specified lengths, leased from the other 
| three companies, that illegal charges 
were made by the first company, and 
that all were liable for them to the 
complainant. The bill prayed an ac- 
counting from each company for the 


over charges on its own road and a dis- 





covery of all matters relating to the 
| transactions, and that the lessee might 
be charged primarily with all the legal 


i charges, and the others secondarily in 
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proportion to the length of road owned 
On demurrer, Ae/d that this 


was nota ease for discovery, and that 


by each. 


the remedy was complete at law. 
—Seott vo. Hrie Ry. Co. and others. 
Bill to Quiet Title. —A ssessments— 


Tawes.-—Sales for taxes assessed under 
due authority of law, but not on due 
notice for a term of 900 years in the 


city of Elizabeth, and sales for assess- 
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ments under an uneonstitutional Jaw | 


for the same period in same city are | 
void, and may be removed as a cloud | 
upon title under the act for that pur- | 
pose, Rev. 1189. 
the ease of Bogart v. Elizabeth, 12, C. 
K. Gr. 568. Sales for 


sessments in Elizabeth, may be made | 


They are ruled by} 


! 
taxes and as- | 


for fifty years only; if made for more | 
they are nullities. — Laddington  v.| 
Hlizabeth—Calhoun v. Elizabeth. | 

Savings Bank. — /usolvency—Peti 
tion for payment of a deposit made in | 


a bank the day before it closed its: 
doors through insolveney, refused as! 
against other depositors.— 7erhune v.| 
Bank of Bergen County. | 
Savings Bank.-—Liubility of Man-| 
ager——Procceding by the Receiver of a) 
saving bank against the former man. | 
ager of the bank for breach of duty in 
taking an for 
part of the funds of the bank. The 
propriety of the loan and adequacy of 


insufficient mortgage 


the security had never been submitted 
to the finance committee of the bank 
for their approval before the invest- 
ment was made, as required by the 
rules of the bank; and the premises 
mortgaged the 
amount of the loan exclusive of the im- 


not worth double 
provements thereon, as also required 
by the rules. //e/d, that the aequies- 
eence of the directors in the loan was 
no defence.—— Williams v. Reilly. 
Building Associations.— Liability of 
Managyer—Ulira vires.—Bill for re- 











847 


lief against directors of building asso- 
funds 


in mortgages on insufficient security, 


ciations for investments of the 


and for culpable negligence in not fore- 
closing the mortgages, and consequent 
loss through depreciation of the mort- 
gaged premises, and for mismanage- 
ment generally; the character of the 
associution and premiums paid by the 
borrowers, who were generally mem- 
bers of the association, preclude the 
idea that the securities taken for the 
loans should be of that high standard 
exacted from ordinary trustees, and if 
honestly made, the directors are not 
personally liable therefor in the ab- 
sence of fraud, or gross mistake tanta- 
mount to fraud. The directors are not 
chargeable with the negligence or mis- 
tuke of the solicitor of the association, 
in the 
Loans on the bonds of the members, 
assignment of their 
for a long time with- 


execution of the mortgages. 
secured by an 
stock, continued 
violation of a by-law, 
and not sufficient to 
protect the directors.— Citizens’ Build- 
iny Association of Plainfield v. Cory- 
ell et al, 

Administrator.—Settlement of Ae- 


ont objection, in 


are ultra wires, 


count Laches.—Bill to bring into this 


Court the settlement of an a.ministra- 
tor’s account, and for the cancellation 
of a receipt given the administration 
in full for the complainant's claim, al- 
though only part of such claim was in 
fact paid, on the ground that complain- 
ant was deceived as to the priority of 
his claim over others, and his conse- 
quent acquiescence in the participation 
in the division of the assests of the 
other ereditors, who had not filed their 
claims within the time limited by the 
usual order, a mistake, The priority 
gained by complainant's presenting his 
claim merely a legal advantage 
which he is estopped from now setting 


is 

























































up by waving his priority and aeqni- 
escing in the administrator's paying tie 
other creditors. The complainant's 
ignorance of his priority and conse- 
quent laches is no ground of relief 


against the administrator, who was also 


the other creditors pro vata. Bill dis 
missed.— Willer y. Harrison. 
Joint Estate. —-- Estoppel -—. Survi- 


vor.—A devise to three reasons “to 





the survivor of them and to the heirs 
and assigns, of such survivor” creates 
a joint estate for life in the three with 
contingent remainders in fee to the 
survivor. Whether a contingent or an 
after-acquired interest will pass by 
estoppel, as the result of a convey 
ance by deed of bargain and sale, with- 
out covenants, depends upon whether 
it was the intention of the parties to 
convey it; and whenever it clearly ap- 
pears that such was their intention it 
is the duty of the court to adjudge an 
estoppel in order that the deed may be 
carried into effeet according tio the 
minds of the parties. Equity recog- 
nizes no rule of binding force to 
coustrain it to do injustice. Whether 
the appearance of the trath on the face 
of the instrument will defeat an estop- 
pel or not, must depend upon the fact 
whether it is so expressed that it can 
be readily seen and understood by 
the person who ought to be influenced 
by it, or in manner so technical or ob- 
scure, that it was not seen nor under- 
stood by such person, who dealt with 
the party sought to be estopped as 


though the words on which the estop- 








ignorant thereof, after his payment of 


pel is founded expressed the whole 
truth. Where lands are conveyed by 
deed of bargain and sale simply, which 
ordinarily operates only to transfer 
vested interest, but it distinctly appears 
on the face of the deed that it was in- 
tended to transfer any future interest; then made vn the part of the defend- 
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which the grantor might acquire, equity 
will treat the deed as an exeentory 
agreement to convey, and compel the 
‘grantor to convey, the subsequently 
cacqnired interest.—//annon v, Christ- 
opher. 


PREROGATIVE COURT. 


Testamentary Capacity.--The  evi- 
dence of incapacity was held insuffi- 
cient, although the testator under. 
valued his property, gave his property 
unequally and omitted to mention 
some of his grandelildren and was 
blindand very old. The testator’s ea- 
pacity having been established, his will 
}will not be set aside for inequality. 
—Collins v. Oshorn. 

Limitation Dividend.—Appeal from 
Orphans’ Court of Monmouth county. 
Creditor of a decedent entitled to a 
dividend out of the estate, where the 
claim was filed before the dec ee was 


entered, although nine months’ limita- 
tion had expired.— Parker vy. Combs. 


PRACTICE—INJUNCTION—SUB- 
PCENA. 





Dean v. Bonnell. 


{| Vice-Chancellor’s Chambers, Oct. 10, 1881.] 


A bill for injanction or relief was 
filed in August last, and a rule to show 
cause why an injunction should not be 
issued was granted, returnable Sep- 
tember 31. A restraining order was 
included in it. The defendant ap- 
peared September 3d with his answer 
prepared, but not filed nor served. 
The hearing was adjourned several 
times, and now a motion was made on 
the part of the complainant to require 
the defendant to file or serve his an- 
swer, and also for leave to file an 


amended bill. A counter motion was 





ar 
th 


18} 


in 
Li 
Sli 
SO 
cc 
ay 


pe 


al 
fr 
it 


On 


in 
th 


te 
Ol 














THE NEW JERSEY LAW JOURNAL, 349 


ant to dismiss the bill, on the ground, show eause before this econrt on a cer- 
that no subpoena to answer had been | tain day, was sufficient to bring him in- 
issued. to court. The defendant is entitled, 

Mr. FPF. Adams, for the defendant, however, to have the matter disposed 
in support of this latter motion, cited | of without delay, and it was ordered 
Lee v. Cargill, 2 Stockt. 311, and in-| that the complainant have leave to file 
sisted that the injunction must be dis- an answered bill, and that the hearing 
solved, and the bill dismissed, if the|on the order to show cause be brought 
complainant did not bring the defend-!on at the next motion day, or as soon 
ant into court by the service of a sub- [thereafter as the defendint might re- 
poenn. quire, The Viee Chancellor said that 

Mr. J. W. Tuylor, contra, was not the defendant was not oblige to file his 
called on, tnawer until compelled by subpana to 

Dopp, V.C. said that the ease of |do so, and that he was not obliged to 
an oider to show cause was different) serve it on the complainant before the 
from that of an injunction. The order| hearing on the order. 


itself, commanding the defendant to| 





MISCELLANY. 


NOTES. | = Gurreavu’s case has already given rise to much 

discussion of the law relating to insanity. It 

JupGe Maare arrived home from Europe, on is greatly to be desired that the defence should 
October 12th. He held the Morris Circuit. be fully presented, and that Guiteau’s condi- 
tion should be subjected to a thorough exami- 

Daniel G. Rollins, New York City, has been nation by medical experts npon the subject of 
invited to take charge of the prosecution of insanity. It isa good case for the study of 
the assassin of the President. the subject, and the examination, being made 
— as it were in the presence of the whole nation, 

Frederick Frelinghuysen, Ksy., son of ex- would be an occasion for the instruction of the 
Senator Frelinghuysen, has been appointed re- people generally in regard to the legal aspects 
ceiver of the broken Mechanics’ National of insanity. It would be a clinical lecture of 
Bank of Newark. the most public kind. It is very important, 
— too, for the honor of the nation that there 

Mr. Epwarp A. Day, of Newark. was mar- should be a fair trial in this case. The nation, 
ried on the 27th of October to Miss Elizabeth which interposes the law between a criminal 
H. Hoyt, daughter of George A. Hoyt, and the vengeance of an individual, must be 
Esquire, of Stamford, Conn. careful that the vengeance of the public shall 
= be executed only through the law. ‘There is a 

Miss Exvizaperu S Parker, second daugh- good deai of the savage still left in the people, 
ter of Cortlandt Parker, Esquire, was married only hidden by civilization and refinement, 
on the 26th day of October to Mr. Malcolm | and it is surprising how fiercely it breaks out 
Campbell, of Newark, jamong the most refined in cries for summary 
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vengeance in this case. It is certainly high | Blair Reiley, Theodore D. Durling, Maximilian 
time that the public should have a lesson in| ‘LT. Rosenberg, Richard M. Van Horn, William 
the legal aspects of insanity when we hear ed-| A. Cotter, Wm. R. Barricklo, Eldridge Van 
Syckle, Jr., James Fisher, Joseph M. Noonan, 
Jacob C. Hendrickson, [sane CC. Kennedy, 


ifenry H. Longstreet, John R. Weeks, Jr., 


ucated people on every side saying that Gui- 
tean oneht to be huny, whether he is insane 


| 
| 


or not. The truth is, however, that they do 


not believe he is insane and are afraid that by | Abram S. Z. Demarest, Chas. H. Halfpenny, 


some legal technicality he may be allowed to) Chas. A. Feick, Chas. A. Ransom, Halsey 


escape just pm ishment. ‘They do not trust Warren Allen, Charles Mecum, Alfred Law- 
. : ; } ’ ‘ . 
the judgment of the law on the question, and | rence Biack, Jr, ‘I imothy KE. Scales, An- 


we fear they have good reason, It cannot but | drew R. Fitzsimons, A. D. Anderson, Lrvine 
be supposed that it would) be satisfactory to | W. Schultz and Howard DP. Terhune. 

the whole peo} le to have Gnuitean clearly | Counsellors— Willard W Cutler, Nicholas 
pro ed to be entirely insane, for this would Harris, Clarence D. Ward, Georve W. Mac- 
relieve the country of the disgrace of such a! Pherson, Frank L. Clark, Haistead H. Wain 


crime as the wilful murder of the President. |right, Joseph Parker, Jr, Chas. A. Bennett, 


— | dir, Chas. F, Lighthipe, Win. Pintard, W. H. 
fur following advertisement appeared 11} Wilijiams, Win. MeCloskey, ©. G. Garrison, 
the Albany Law Journal for October Lith. It Fienry 6B. Condict, J. 4 has nee Conover, Wai. 
is not stated what the population of the office | s_ Hoffman A. Watson Slockbower, Francis 
consists Of : | Scott, kK. A. Quayle, Johu HH. Fort, A. P. Gar- 


Law Orrick For Sare.— ‘Two young attor-| pabrandt, Alfred A. Van Hoveuburg, Ford 
ieys, about to go West, offer for sale an] o_. 
wn an a ‘s ‘si : ~ | Smith. 
established oftice and business, furniture, 
library, ete., complete. Population 14,000, 


Fuillest investigation before purchase. OBITUARY 
Address, ete. 


‘ c : ISAAC W. SCUDDER. 
IN a note last month upon words often mis- ay ; : 
: . | Hon. Isaac Williamson Seudder died at his 
pronounced by lawyers, a comma, slipped in | , : ; 

; residence in Jersey City, on September 10th, 
in pla eofa hy puen, miade two eusy words out | by ¢ 
; ie ISS1, at the ave of 64 years. He was born at 
of one that it is not so casy to find correctly |. ‘ ° 
“ "| Blizabethtown, im thi state, being a son of 

pre nounced. lustead of condition, preced wl . ‘ ? his St Tet r. ? 

a Samuel Seudder, who was a member of the 
it houlad have been rondilion PVecet wf, 
2 ; ; New Jersey Bar. 
feeevss is another word in which the authority BIR, ; : 
; | Mr. Sendder was admitted to practice as an 
of the Supreme Court seems to be opposed to | 
ss lattorney in L838, and soon afterwards moved 
hat of t t 1 | 
That of hie GICllonuariecs. | : ; , : 
| to Jersey City, where he resided continuously 


2 | until his death. He held the office of Prose- 
NEW JERSEY SUPREME COURT. | : sa , as 
joutoy of the Pleas in Ifludson county from 


1845 to JS50, and avain from iS60 to LS865. 


The Supreme Court was in session at Tren- | a , 
rh P } Jn STZ Hudson 


county became the Seventh 
ton on Nov. 3d, and a very large number of | 


Congressional District of New Jersey, and 


opinic was delivered, aggregatiny over! , A 5 
/pimions = lei “Bore , chose Mr. Seudder as its first representa- 


fifty. On account of the lateness of their ap tive at Washington, selecting him notwith- 


varance we are not able to give even an ab- ee ae 
pearance we are not abl 5 ; tanding astrony majority against the political 


stract of them. party to which he belonged. In 1874 he was 


| 
| 
NEW ATTORNEYS AND COUNSEL- | 


re- nominated, but party obligations had re- 
sumed their sway and he was defeated. 


| As a lawyer Myr. Seudder, through all his 


LORS. 


career, has held a prominent position, During 





The following is a list of the gentlemen who | the last quarter of a century he has been en- 
passed a successful examination before the | vayed in almost all the aoaportant litigation 
Joard of Examiners on the 2d inst, and who |/arising in his county.  ffe has acted as coun- 
have been admitted to practice as attorneys sel for the Hoboken Land and lmprovement 
and counsellors respectively : aan § The Long Dock Company and ‘The 

Attorneys—James Ward Nugent, John L.} Erie tailway Company, The New Jersey Rail- 
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road and ‘Transportation Company, The Penn- | 
sylvania Railroad Company, The Morris Canal 
and Banking Conipany, The Jersey Associates, 


and many less conspicuous bodies connected 
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with the business of the county. pee these 


interests, he was also entrusted wit ¢ 


cerns of many private clients. His strong 
common seuse, his large experience in practi- 
eal affairs, his keen perception of men’s char- 
acter, and his familiarity with legal principles 
him asafe adviser in the office, and, 
to these, his 


earnestness in presentation, aud his great good 


made 
added industiy 


humor which made every  axequaintance a 
friend, rendered him a very helpful advocate 
in courts. 

Mr. Scudder was never married, but still he 
fond of 


many friendly gatherings in his 


social life, and there were not 


Was 
neighborhood 
where his winning face was not seen, and his 
hilarious and contagious laugh was not heard. 

In his death the State has lost 


yer, a useful citizen and a worthy man. 


an able law- 


At a mecting of the Bar of Hudson county 


on the day of Mir. Seudder’s funeral, Judge 


Knapp presided, and Mr. C. 5S. See acted as 
The 


ject of the meeting 


Secretary. chairman announced the ob- 
and ity pointe da Connnit- 
tec on Resolutions, with Ion. Jacob Weart as 
Chairman. ‘The committee reported the fol- 
lowing : 


Wuerras, ‘The 
brother, Isaac W. 


ndden death of our late 


Sendder, has startled this 
community and cast a gloom over the bar of 
the county, hardly paralleled by any other sim- 
ilar event: therefore be it 

Resolved: 


oldest, most 


That this Bar has lost one of its 


useful and most honored mem- 
bers, whose 

lustre to the 
devoted his life. 


That to every cause in which he was engaged 


ability and uprightness added 


noble profession to which he 


he brought a clear, well-balanced mind, and 
untiring industry and purity of purpose, and 
proved an invaluable friend or chivalrous ad- 
versary. His earnest and Hapassioned oratory 
made him all powerful with juries, while his 
clear. logical statement of principles, his learn- 
ing and sincerity, commanded the attention of 
the courts. Years of active, constant practice 
in the forum have only increased the interest 
aroused by thie eloquence of the advocate, an | 
added to the charm iispired by the presence 
of the man. 


That as a member of the House of Kepre- 


i@ COME 


in research, his 
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the Police 


Commissioner and director of various corpora- 


sentatives, Prosecutor of Pleas, 
tions, he brought to these positions large prac- 
tical experience, diligent and faithful service 
and a performance of duty which excites our 
admiration and commendation. 

That during a residence here of over forty 
years, he has been one of the most active and 
useful members of society, performing his full 
share of duty, both public and private. 

That as a private citizen he possessed those 
rare qualities of vood fellowship and social 
cheer, which endeared him to a large cirele of 
acquaintances, who only knew him to love and 
cherish him. 

That 


some suitable person to prepare an oration and 


the chairman of this meeting select 
eulogy on the life and character of the deceas- 


ed, to be delivered at some future time, of 
which notice will be given. 


That 
Cirenit Court, with a request that they be en- 


these resolutions be transmitted to the 


tered upon the minutes 


NOTES OF EXCHANGES. 
The Am law for 


contains a careful discussion of the subject of 


rien Register October 


Preferred Stock, by John D. Lawson. 
The 


contains an 


hui 


article on 


October 
Rescission of 


Lee vie “ for 
the 


which 


sbamerioan 


Divisible Contracts, criticizes and 
condemns the recent English decisions on this 
subject, especially Simpson v. 


8, Q 


for the sale of 6,000 to 8,000 tons of coal, 


Crispin, L. R. 


by. 14, in which it is held that a contract 


about 1,000 tons to be delivered every month 
and to be paid for on delivery, the purchaser 
to send wagons for it, could not be rescinded 
by the seller on the failure of the purchaser to 
send wagons during the first mouth. 

An article on the Torts of Hospitals re- 
lates to the liability of hospitals for injury 
from unskiliful treatment by the physician 
the The 
courts of Island 


when treatment was gratuitous. 


Massachusetts and Rhode 
have reached opposite conclusions on similar 
facts, the former holding the hospital free 
from liability, and the latter holding it re- 
sponsible. ‘The writer maintains that the latter 
The third 


Implied Warrantees on Saies. 


is the true doctrine. article is on 


An advance budget of the American Laue 
Revicw for November is entitled Points of 
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Law for Lawyers and General 
Suggested by Guiteau’s Case. ‘The titles 
of the articles are as follows: ‘‘Challenge to 
the Array,” 


diction in Guitean’s Case, 


‘Insanity as a Defence,” *‘Juris 
‘Another View of 


the Jurisdiction in Guiteau’s Case,” “Opinions 


” 


’ 


Prisoners,’ 
** The Revised 


of Jurors.” ‘* Confessions of 
‘* Morals and Laws for Crime,” 


Statutes of the United States.” 


The leading article in the Criminal Law 
Magazine for September is upon Judicial 
Problems Relating to the Disposal of 


Insane Criminals. 


BOOK NOTICES. 


A Manvat or Trapr Mark Cases, comprising 
Sebastian’s Digest of Trade Mark Cases, 
covering all the cases reported prior to the | 

tovether with those of a leading 

since that With 
notes snd By Rowland Coa, | 


Houghton, Mifflin & Co., 1881 


year 1879; 


character decided time. 


ré fere Hices, 


Boston : 


The common law of trade has now become 


important to practitioners in all the State 


courts, and a con pehulum of the cases is es 


pecially valuable because they are scattered 
number of books which ar 
This book is 
not a mere digest, but a short statement of the 


facts of each case 


using yvenerally the words of the judge. 


through a great 
are not always easy of ace 


and of the opinion of thie 


court, 





Readers, | The cases are arranged in chronological order, 


and at the end is a full index. This plan has 
some advantages over that of digesting the 


by the latter 
method, as Mr. Sebastian says in his preface, 


matter under heads, beccuse 
“the connection between the points decided in 
the case is obscured, and the points on which 
the case is only incidentally useful escape no- 


tice altogether.’ 


’ ‘The index is full enough to 
furnish a guide to the contents of the book. 
The cases are stated very concisely— there are 
G75 cases in 419 pages— but the essential facts 
are given, with the decision of the court and, 
in many instances, the 


controlling reasons 


upon which it is based. The later cases added 
by Mr. Cox are spread ont more at length. 
Some of these ars not reported elsewhere, 
The typographical execution of the book is 


excellent. 


CaTALoGvE or Law Booxs published and for 
sale by William “ould & Son, Albany, N. Y., 
1&s1 
This is much more than a publisher's cata- 

loeue —it is almost a legal bibliography. It 

was prepared by lawyers for the use of law- 
yers, and is a lawyers’ rather than a booksel- 
lers’ catalogue. Besides lists of reports and 
elementary works and an index of subjects, it 


contains an alphaetical list of trials, a sketch 


(of the English courts past and present, rules 


for citaiions, and much useful information of 


various kinds. 
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